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Defense Verdict on Causation: Automobile Liability

[Admitted Liability; $173,000 2-level Cervical Disk Replacement; $618,000 Life
Care Plan; Jury Defense Verdict on December 3, 2020].

fense Counsel

Overview of the Supreme Court's Com-

mittee Changes to Standard Jury Instruc-
tions..............oilL P.4

Partners Chris Moore, Esq., (Stuart) and Jim Sparkman, Esq., (Boca Raton) tried a Post- g

COVID case to defense verdict in a rear-end accident case. The trial represented the first
Post-COVID civil trial in the 19th Judicial Circuit. Before trial, we admitted liability on behalf
of the defendants and vigorously defended causation. Plaintiff called 3 treating medical
providers (Dr. Stuart Krost, Dr. Harold Bach and Dr. Michael Hennings) Read More . . . P.5

New Challenges Arise in the Litigation Battlefield of Expert

Disclosures for Defense Counsel by Joseph Donnelly, Esq., and Angela
Valdivieso, Esq.

"To succeed in the other trades, capacity must be shown; in the
law, concealment of it will do." — Mark Twain

@

In politics, there is a concept known as the Overton Window, an
observance of phenomena where as a country grows and expands
its politics shift to the left. Arguably in law, there is an equal
phenomenon which could be dubbed the Plaintiff window. In theory,
as a legal system progresses further and further, the advantage it
grants to parties shifts from defense to plaintiff.

Joseph Donnelly

A classic hurdle facing defense counsel has always been determining what portion of
damages is genuinely attributable to the plaintiff, and what portion has been manufactured
either by plaintiff themselves or plaintiff's counsel. One common tactic employed by
plaintiff attorneys is to encourage a plaintiff to seek treatment with a physician who is
regularly employed by their offices. Instead of paying through insurance, however, the
plaintiff may sign a letter of protection.

The major issue concerning letters of protection are their discoverability. As defense
counsel, tactically we want these letters and the treatment files involved to provide us with
a better picture of which damages we will be in a good or bad position to contest.
Pertaining their discoverability, Florida courts have offered mixed messages in response.

Generally, under Florida law, evidence involving experts, including financial records and
reports, is discoverable if acquired for the purpose of litigation. Frantz v. Golebiewski, 407
So0.2d 283, 285 (Fla. 3rd DCA 1981). While treating physicians generally do not acquire
their findings for the purpose of litigation, letters of protection are nevertheless
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discoverable for the purpose of impeaching a witness based on bias. Worley v. Cent. Fla.

. Maria Donnelly, CR
Young Men's Christian Ass'n, Inc., 228 So. 3d 18, 23 (Fla. 2017). Read More ... P.2
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New Challenges Arise in the Litigation Battlefield of Expert Disclosures for Defense

Counsel Cont.

Worley outlined the
broad protection that
Florida courts will pro-
vide to treating provid-
ers moving forward,

“Even in cases
where a plaintiff's
medical bills appear
to be inflated for the purposes of litiga-
tion, we do not believe that engaging in
costly and time-consuming discovery
to uncover a “cozy agreement” be-
tween the law firm and a treating physi-
cian is the appropriate response. We
are concerned that this type of discov-
ery would have a chilling effect on doc-
tors who may refuse to treat patients
who could end up in litigation out of
fear of becoming embroiled in the liti-
gation themselves. Moreover, we worry
that discovery orders such as the one
in this case will inflate the costs of liti-
gation to the point that some plaintiffs
will be denied access to the courts, as
attorneys will no longer be willing to
advance these types of costs. Finally,
attempting to discover this information
requires the disclosure of materials
that would otherwise be protected un-
der the attorney-client privilege.” Wor-
ley v. Cent. Fla. Young Men's Christian
Ass'n, Inc., 228 So. 3d 18, 26 (Fla.
2017)

Angela Valdivieso

While the court in Worley made clear
that plaintiff counsels’ relationships
with physicians can receive broad pro-
tection, this then raises another con-
tested issue; does this new level of
protection also apply to defense’s rela-
tionship with its medical experts?

Two years after the decision in Worley,
the proverbial shoe was placed on the
other foot. In Younkin v. Blackwelder,
No. 5D18-3548, 2019 WL 847548,
(Fla. 5th DCA Feb. 22, 2019), review

granted, No. SC19-385, 2019 WL
2180625 (Fla. May 21, 2019), defend-
ant was sued in an automobile acci-
dent. As part of its coverage, Allstate
Insurance provided defendant with le-
gal counsel. Said counsel retained an
Orthopedic surgeon to perform a CME
on plaintiff pursuant to Florida Rules of
Civil Procedure. In response, plaintiff’'s
counsel sought discovery from defense
counsel on the amount of money it
paid their surgeon expert and how
many times they have been utilized by
said firm in the past 3 years.

Defense counsel in Younkin objected
to the discovery on the precedent es-
tablished in Worley. Specifically, that
law firms are not considered parties to
a case and therefore do not have dis-
coverable information. However, the
court in Younkin referenced and recog-
nized an observation by the court
in State Farm Mut. Auto. Ins. Co. v.
Knapp, 234 So.3d 843, 845 n.1 (Fla.
5th DCA 2018), “

“Worley seems, as a practical matter,
to permit full Boecher discovery only
when it is directed to personal injury
defendants and their insurers, while
shielding injured plaintiffs from having
to disclose information about similar
repetitious referral relationships that
exist between doctors and plaintiffs'
counsel by invoking the attorney-client
privilege”. Younkin at 2

Both the Younkin court and a year later
the court in Routhier v. Barnes, No.
5D20-1862, 2020 WL 6532943, at *1
(Fla. 5™ DCA Nov. 6, 2020), refused to
rule on this issue of fairness and in-
stead certified the following question to
the Supreme Court of Florida.

‘“WHETHER THE ANALYSIS AND DE-
CISION IN WORLEY SHOULD ALSO

APPLY TO PRECLUDE A DEFENSE
LAW FIRM THAT IS NOT A PARTY
TO THE LITIGATION FROM HAVING
TO DISCLOSE ITS FINANCIAL RELA-
TIONSHIP WITH EXPERTS THAT IT
RETAINS FOR PURPOSES OF LITI-
GATION INCLUDING THOSE THAT
PERFORM COMPULSORY MEDICAL
EXAMINATIONS UNDER FLORIDA
RULE OF CIVIL PROCEDURE
1.360?”

Routhier at *1

The Supreme Court has yet to rule on
the issue of fairness, but its decision
will have a broad ripple effect and dy-
namically shift future discovery and
trial strategies of defense attorneys for
years to come.

As we await the Court’s determination
of whether to level the playing field and
afford the same protections to defend-
ants, we can continue to rely on letters
of protection as an effective means for
establishing the bias of Plaintiff’'s physi-
cians. Further, demonstrating the time-
line of when a Plaintiff retained counsel
via the Letter of Representation, cou-
pled with the Letter of Protection exe-
cuted by Plaintiff's counsel protecting
the bill of the Plaintiff's physicians, al-
lows the jury to appreciate the bias
inherent in the dynamics of the person-
al injury scheme.

Luks, Santaniello recently launched
the Surgical SIU | LOP Practice
Group. The practice handles a number
of specialized issues for the firm, in-
cluding corporate representative depo-
sitions, unreasonable CPT code billing
discovery, financial bias discovery,
LOP fraud/abuse discovery and trial
strategy.
Read More ... P. 3
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The practice group is headed by 3 chairs: Managing
Partner Daniel Santaniello, Esq., and Partners
Angela Valdivieso, Esq., and James Sparkman, Esq.
For further assistance with your matters, please
contact our practice chairs. For more information
about this specialized practice area, visit
https://www.insurancedefense.net/surgical-siu-
lop.
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Overview of the Supreme Court’s Committee Changes to Standard Jury Instructions,
January 23, 2020 by James Sparkman, Esq.

The Florida Supreme
Court has filed its per
" | curiam affirmance of
ﬂ the Jury Instruction
Committee’s proposed
changes, In Re: Stand-
ard Jury Instructions in
James Sparkman Civil Cases- Report

2019-04 (January 23,
2020). The same were adopted as of
July 31, 2020. The most significant
change from the 2018 version, espe-
cially for the defense, deals with the
concept of permanent injury in automo-
bile negligence cases. Model Instruc-
tion 1, at 501.3, advises jurors that the
permanency of an injury must be de-
cided by the jury. It defines the same
accordingly, “an injury is permanent if
it, in whole or in part, consists of an
injury that the evidence shows is per-
manent to a reasonable degree of
medical probability,” /d. at 20.

The verdict form in Model Instruction 1
is preferable because it brings back an
actual question for the jury to expressly
answer whereas the former verdict
form did not. Rather, the prior verdict
form merely provided:

If the greater weight of the evidence
shows that John Doe’s injuries were in
whole or in part permanent within a
reasonable degree of medical probabil-
ity, please answer question 6:

6. What is the total amount of
John Doe’s damages for
pain and suffering, disability
physical impairment, disfig-
urement...$

In sharp contrast, the new version pro-
vides:

6. Did John Doe sustain a perma-
nent injury? YES NO

Gone are the days of the defense sub-
mitting a separate verdict form contain-
ing the permanent injury question, ac-
companied by an argument to the
judge that a verdict from without this
question violates due process because
no one could be certain that the jury
came to a unanimous decision on the
issue of permanent injury. Gone also
are the days of spending precious clos-
ing argument time convincing the jury
that if just one person didn’t agree that
there was a permanent injury, then the
jury could not proceed to the question
of damages for pain and suffering.
Henceforth there will be no question
that the jury’s decision, one way or
another, is unanimous.

Other Considerations

Instruction 201.3 (voir dire) contains a
reminder to the jury that its duty is to
determine the facts and not the law.
The names of Fabre defendants are to
be listed in instructions 501.4 and
502.5. Model Instruction Number 1 is
intended to represent the “full illustra-
tion of the instructions,” including Mod-
el Instructions 2 through 6, (/d. p.2).
The presentation of the Closing In-
structions, Section 700, is intended to
be presented after closing arguments
and not at the beginning of the case.
In the introductory instruction, 201.21,
Alternative B, concerning cell phone
use and communication with others,
has been removed.

In its conclusion the Supreme Court
cautioned:

(W)e express no opinion on their
(the instructions) correctness
and remind all interested parties
that this authorization forecloses
neither requesting additional or
alternative instructions nor con-

testing the legal correctness  of
the instructions, (/d. p. 3).

For example, it would be advised to
submit a verdict that addresses perma-
nent injury as:

Did John Doe suffer a per-
manent injury within a rea-
sonable degree of medical
probability as the result of
the subject accident?

This language would be consistent
with Fla. Stat. §627.737 that governs
the plaintiffs recovery of non-
economic damages in an automobile
case.

The “relation back” of instruction 501.3
to its original wording and the accom-
panying verdict form on permanent
injury will guide the trial lawyer and the
trial judge in presenting the law to the
jury and shorten the charge confer-
ence at the close of the evidence. Oth-
er ministerial changes in Model Instruc-
tion 1 should bring uniformity to the
drafting of jury instructions for all caus-
es of action, lessening the mixed bag
of instructions from firm to firm that has
sometimes been experienced in the
past.

For questions about this article or as-
sistance with your matters, please con-
tact Partner James Sparkman, Esq.,
in our Boca Raton office. James is a
Florida Bar Board Certified Civil Trial
Expert  with over 300 jury trials
throughout Florida as “first chair.” He
has over 35 years of trial litigation ex-
perience.
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Verdicts and Summary Judgments, cont.

Defense Verdict on Causation
| Christopher Moore, Esq.
Junior Partner (Stuart)
. CMoore@insurancedefense.net

" James Sparkman, Esq.
" Senior Partner (Boca Raton)
JSparkman@insurancedefense.net

and retained and called a neuro-radiologist (Dr. Eric
Pfeiffer) to testify the accident was the cause of
plaintiff’s injuries and surgery. Plaintiff incurred over
$173,000 in medical bills, stemming primarily from a
2 level cervical disk replacement. In addition, the
Plaintiff obtained a life care plan by Dr. Stuart Krost
for future medicals in excess of $618,000. Plaintiff
contended that he essentially never had prior neck
problems and that the few prior medical visits he had
with neck pain years prior were temporary, far less
severe and he had not treated for more than 2 years
prior to the subject DOA.

The defense focused on the property damage
photographs and used a mechanical engineer to
explain to the jury the low forces involved in the
subject incident. In addition, the defense used board
certified surgeon Dr. Gaetano Scuderi to opine that
image studies did not support any recent injury to the
spine from the subject accident, but showed long
standing, chronic degenerative changes. The
defense expert explained to the jury how the prior
disc problems would not heal themselves, but would
grow worse over time and lead to the need for the
actual disc replacement surgery that occurred in this
case. The defense also vigorously challenged
plaintiff's treating physicians on their billing and
ownership interest in Ambulatory Surgery Center of
Boca Raton, which was allegedly not disclosed to the
plaintiff in violation of Florida Law. The defense was
able to get a special instruction on Section 456.052,
Florida Statutes, which requires surgeons to disclose
financial interests that they may have in facilities,
such as a surgery center.

Motion to Dismiss Granted with
Prejudice: COVID Coverage and
Business Interruption

Vicki Lambert, Esq.

Orlando Managing Partner
MLambert@insurancedefense.net

Daniel Weinger, Esq.
Appellate Partner
DWeinger@insurancedefense.net

The firm’s COVID Coverage team of Partner Vicki
Lambert, Esq., and Appellate Partner Daniel Weinger,
Esq., prevailed in a Declaratory Judgment Action
brought by an insured for Civil Authority coverage
pursuant to a Business Owners Policy with Business
Interruption and Extra Expense coverage. This case
DAB Dental PLLC d/b/a Sunshine Dentistry v. Main
Street American Protection Insurance Co., arises out
of Florida’s Hillsborough County (Tampa). The Plain-
tiff contended that coverage was triggered due to the
Governor’'s Stay at Home Order, which closed their
dental practice, under the Civil Authority portion of the
policy. The Court found that a plain reading of the
Policy contradicted the Plaintiff's position. Further,
that the Civil Authority provision requires direct physi-
cal loss or damage, and Florida law supports a legal
conclusion that the mere presence of COVID-19 on
business premises does not constitute direct physical
loss or damage. Without such, there is no covered
cause of loss. Even if the Plaintiff's allegations estab-
lished coverage, the Virus Exclusion applies to pre-
clude coverage. The Plaintiffs Complaint for Breach
of Contract and Declaratory Action was dismissed
with prejudice.

Read More ... P. 6
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Verdicts and Summary Judgments, cont.

MSJ Granted: Wrongful Death
Daniel Santaniello, Esq.
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|- DJS@insurancedefense.net

~ Christopher Moore, Esq.
ﬁ Junior Partner (Stuart)
~ CMoore@insurancedefense.net

Daniel Weinger, Esq.
Appellate Partner
DWeinger@insurancedefense.net

Managing Partner Dan Santaniello, Esq., Partner Chris
Moore, Esq., and Appellate Partner Daniel Weinger,
Esq., received Summary Judgment in a wrongful death
matter. The case arose out of the tragic
disappearance and presumed deaths of Perry Cohen
and Austin Stephanos on July 24, 2015. Our firm was
retained to represent the Father of one of the boys
who was alleged to have been negligent due to the
undertaker's doctrine in matter styled John Eric
Romano, as personal representative of the Estate of
Perry Cohen v. William ‘Blu’ Stephanos, et al. Plaintiff
asserted that our client delayed the official search
and rescue, failed to call 911, failed to provide
information to the authorities and that his actions in
conducting his own search made him responsible for
the presumed deaths.

In defense of these claims, our firm conducted a thor-
ough and aggressive investigation and learned of the
facts that had not been made public, and found addi-
tional evidence that supported the actions taken by
our client. In fact, we found witnesses and ocean im-
ages that established the boys had been seen just
prior to and during the storm just off the coast, that
the Coast Guard had been contacted and that the
boat was then seen in the ocean images overturned
and with no signs of life—all before our client was
even aware the boys had not timely checked in. The
firm’s client was not in custody or control of the boys
that day, and he was working at his office so he had
no information about the storm.

Ultimately, we filed a summary judgment motion
based primarily on the total lack of evidence that our
client breached any duty of care. The Order granted
summary judgment on behalf of our client and found
that his actions did not increase the risk of harm, and
that he committed no breach of any duty of care. The
case was later amicably resolved.

The summary judgment order in our client’s favor is
vindication for the actions of a parent, whose concern
and attempt to find his son was not wrong, nor action-
able. In the words of the well-reasoned order, “The
Defendant went looking for his son and for his son’s
companion, Perry. This simple, and understandable
act, does not give rise to liability based on the under-
taker doctrine.” We add that his actions and deter-
mined efforts to search undaunted for weeks should
be praised and emulated.

This Legal Update is for informational purposes only and does not constitute legal advice. Reviewing this information
does not create an attorney-client relationship. Sending an e-mail to Luks, Santaniello et al does not establish an attor-
ney-client relationship unless the firm has in fact acknowledged and agreed to the same.

“AV®, BV®, AV Preeminent® and BV Distinguished® are registered certification marks of Reed Elsevier Properties Inc.,
used under license. They are to be used in accordance with the Martindale-Hubbell® certification procedures, standards
and policies. For a further explanation of Martindale—Hubbell’'s Peer Review Ratings, please visit www.martindale.com/
ratings.
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